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* Director of the Institute for Intercultural Studies (Instituto de Estudios Interculturales, IEl) at the Pontificia
Universidad Javeriana Cali and member of the United Nations Working Group on the rights of peasants and other
people working in rural areas. Quotations from the UNDROP, ILO Convention No. 169, the FAO Voluntary Guidelines
and the Escazi Agreement follow their official English texts. Translations of all other quotations from Spanish and
Portuguese sources are my own.

At the end of 2025, after almost thirty years of litigation, the

more than 480 families of the Quilombo Campo Grande set-

tled by agreement their dispute over the former Fazenda
1 Ariadnopolis, in Campo do Meio, in southern Minas Gerais.
°

i There was no eviction. There were the land-conflict resolu-
FROM ARIADNOPOLIS TO

CAYOS COCHINOS tion commissions of the Court of Justice of Minas Gerais and

of the Federal Regional Court of the Sixth Region, a year and
a half of mediation and a conciliation hearing at which the court approved the agreement.’
Further north, on 17 September 2026, a Honduran criminal court with national jurisdiction over
organized crime, the environment and corruption, acting on a complaint filed by a private com-
pany, ordered the eviction of the Garifuna community of Cayos Cochinos and described the or-
der as a “neutralizing measure”. More than two hundred riot police arrived by boat.? Six
months earlier, Honduras had been notified of the judgment in which the Inter-American
Court of Human Rights declared it responsible for violating the collective property of that

very community.?

The two scenes do not separate a virtuous country from one that is not. Brazil has its own history
of rural violence, and the mechanism that made the Ariadnépolis agreement possible was chal-
lenged in court by the national agriculture confederation and restricted in 2024. What separates
them is simpler and more decisive. In Minas Gerais, before a collective eviction could be carried
out, a judge had to ask who occupied the land, since when, and what alternatives existed. In
Cayos Cochinos there was nowhere to ask that question, because Honduras has never had an
agrarian judge, and the conflict reached the only judicial door that, in this context, opens quickly

today and with police force behind it: the criminal courts.
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This text starts from that difference. I argue that the agrarian jurisdiction is the closest institu-
tional route to giving effect to the right of access to justice recognized in article 12 of the United
Nations Declaration on the Rights of Peasants and Other People Working in Rural Areas (here-
inafter, the UNDROP) and, through the form of its procedures, to the rights of association, partic-
ipation and information set out in its articles 9, 10 and 11. I also argue, with the conviction of
someone who has watched it happen again and again in several Latin American countries, that
where no agrarian jurisdiction exists, justice lies further away from the peasant and from the
people claiming a territory, because the conflict is settled by the land register and by the civil

and criminal judges, the forums in which the weaker party loses more, and loses faster.

That defence does not exempt me from looking at what the agrarian jurisdiction carries with it.
None of the jurisdictions I examined escapes a set of tensions that come with the task of adjudi-
cating land, some arising from context and others from procedure, and section 4 examines them

one by one.

My view is that these tensions are not resolved by choosing a single ideal side of the question,
and that the experiences that have best protected peasants and ethnic peoples share a feature the
literature on specialized courts tends to overlook. They ordered inequalities through explicit
procedural asymmetries: who bears the burden of proof, who waits for whom, what is decided
first, when the judge steps in and when the judge holds back. Specialization helps, but in the cas-

es examined, what protected peasants and peoples were those procedural asymmetries.

Specialization helps, but in the cases examined, what protected peasants and peoples were
those procedural asymmetries.

With that in mind, the text proceeds as follows. Section 2 sets out what the UNDROP asks of a
land judge and what happens when that judge does not exist, and section 3 takes stock of the ju-
risdictions examined, more than a dozen across Latin America, Africa, Asia and Oceania, while
section 4 brings together the tensions and challenges of contemporary agrarian justice and
works through them one by one, with one country as the principal witness in each case. Finally,
section 5 gathers the asymmetries that, in my view, should become general rules or guidelines,

and names those who could adopt them.

The empirical basis is the comparative research I prepared for the Conversatorio sobre jurisdic-
ciones especiales de tierra, territorio y ambiente (Dialogue on Special Jurisdictions for Land,
Territory and the Environment), convened by the Supreme Court of Justice of Honduras and the

Office of the United Nations High Commissioner for Human Rights. I built it from legislation,
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judgments and official reports and, where no primary source was available, from press reports,

documents produced by organizations and academic literature, which I identify as such in

the notes.
The UNDROP is a declaration, and its legal force has to be
measured provision by provision: some provisions restate
treaty obligations that already bind States, while others
2 guide their development.
°

WHAT THE UNDROP ASKS OF
AN AGRARIAN JUDGE

On justice, its article 12 contains the most precise international formulation of what a judicial
system should offer those who live from land, water and forests. It recognizes the right to effec-
tive and non-discriminatory access to justice, asks that decisions give due consideration to “their
customs, traditions, rules and legal systems”, requires “impartial and competent judicial and ad-
ministrative bodies” and “timely, affordable and effective means of resolving disputes in the lan-
guage of the persons concerned”, provides for free legal assistance, and directs States to establish
“effective mechanisms for the prevention of and redress for any action that has the aim or effect
of (...) arbitrarily dispossessing them of their land and natural resources”.* Article 17.3, for its
part, requires States to “protect legitimate tenure” and to ensure that peasants “are not arbitrari-

ly or unlawfully evicted”.®

Article 12 reads almost like a description of an agrarian jurisdiction. Although articles 9, 10 and
11 do not speak of judges, they find their most concrete place in agrarian procedure. Article 9
recognizes the right of peasants and rural workers “to form and join organizations”; article 10,
the right to “active and free participation” in the decisions that affect them; and article 11, the
right to “seek, receive, develop and impart information”.® A procedure that grants organizations
standing to sue on behalf of the collective, that requires a hearing and a site visit before decid-
ing, and that guarantees access to the land register, the cadastre and the case file in the language
of the parties, turns those three rights into rules of procedure. Figure 1 summarizes this transla-
tion as I understand it. It is my own reading: none of these provisions, taken by itself, requires a
special jurisdiction, but no other institution brings them together with the same density. This
figure and all the others in the text share a single colour convention, which each one sets out in

its key.
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FIGURE 1. From the UNDROP to agrarian procedure.
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Key: @ Starting point

even when unregistered

[ 1 Good practice or protective decision

Author’s elaboration based on articles 9, 10, 11, 12 and 17 of the UNDROP.

The strongest argument for the agrarian jurisdiction, however, does not lie in what it promises. It

lies in what happens where it does not exist.

Honduras is the clearest case.” The country has never had agrarian courts or chambers: the 1974
Agrarian Reform Law concentrated decision-making in the National Agrarian Institute (Instituto
Nacional Agrario, INA) and left civil judges with ancillary functions.® Today land disputes are di-
vided among an administrative route that by mid-2023 had resolved 40 of 1,100 applications, a
registry and civil route governed by a property law that makes registration the condition for as-
serting a right against third parties, a constitutional route and a criminal route.’ Only the last of
these works with deadlines measured in hours and with police force. The 2021 criminal reform

removed violence as an element of the offence of usurpation, increased penalties and created a
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“preventive eviction” which, according to the description given by the Office of the High
Commissioner, is ordered within twenty-four hours, without a formal indictment, on the
strength of the documents the complainant submits.’® In 2024 the Office counted 22 forced evic-
tions of peasant, Indigenous and Garifuna communities.” Figure 2 shows the result: the path a

tenure conflict follows depends on who sets it in motion.

FIGURE 2. Honduras: the path of a tenure conflict without an agrarian judge.

. INA, civil judge or Years
Community—»|

Constitutional Chamber unresolved

Complaint for Eviction within 24 hours, Eviction and
Company————» . H
usurpation art. 224-A prosecutions

Key: @ Starting point <> Decision point [__| Delay, limit or partial solution [__] Risk of dispossession or protection gap

Who sets it
in motion?

Tenure

conflict

@ Dispossession or eviction outcome

Author’s elaboration based on the 2004 Property Law, the Code of Criminal Procedure (art. 224-A) and the OHCHR reports on 2024 and 2025.

Paraguay shows the same pattern. It has no specialized agrarian court system, and the bill that
would create one, first introduced in 2016, was still under review in September 2024."
Meanwhile, Law 6830 of 2021 raised the invasion of real property to the category of a serious
crime punishable by up to ten years’ imprisonment, with no alternatives to custody. In that set-
ting, between December 2024 and March 2025 there were six evictions and at least sixty people
charged, most of them peasant and Indigenous leaders, and a civil society report concluded that
“Paraguay has no legal mechanisms for preventing forced evictions of peasant communities”.”
In Argentina, which also lacks a national agrarian justice system, the only effective protection of
Indigenous communities against eviction was a statutory moratorium in force since 2006, which

a decree of December 2024 rendered ineffective.'

Colombia and Peru offer the most instructive comparison, because both went through long peri-
ods without an agrarian jurisdiction after having had one. In Colombia, the 1996 Statutory Law
on the Administration of Justice transferred the subject matter to the civil circuit judges, and for
three decades agrarian conflict was handled under the rules of civil procedure, except for the
land restitution created in 2011, to which I return below." In Peru, the agrarian court system was
abolished by an administrative resolution in 1996 and only came back into existence in April
2026, when twenty-eight bodies in fourteen superior courts of justice received exclusive jurisdic-

tion over the matter following a compliance action (accidn de cumplimiento).'
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In my view, the evidence gathered supports the intuition that justice lies further away where
there is no agrarian jurisdiction, although it would need to be confirmed by comparative studies

that control for other variables.

The cases nonetheless point in the same direction. Where there is no agrarian judge, the default
forum is criminal or civil-registry litigation, and both reason from the registered title. Where
there is one, rules appear that displace that logic: the Costa Rican Third Chamber upheld the ac-
quittal of occupants charged with usurpation and sent the merits to the agrarian courts, the
Venezuelan Criminal Cassation Chamber annulled criminal proceedings because land occupa-
tion fell within the jurisdiction of the agrarian courts, and the Brazilian Federal Supreme Court
accepted that agrarian courts may try agrarian-motivated offences.” None of that could happen

in Tegucigalpa or Asuncion, because there was nobody to refer the case to.

None of that could happen in Tegucigalpa or Asuncion, because there was nobody to refer the

case to.

The agrarian jurisdiction, then, is necessary. Whether it is sufficient is another matter, and
comparative experience requires that question to be examined with care, beginning with an

assessment of what exists.

The comparative literature on specialized justice has dealt

mostly with environmental courts. For the United Nations

Environment Programme, George and Catherine Pring
3 counted more than 1,200 environmental courts and tribunals
°

in at least 44 countries in 2016, and recorded a tendency to
TAKING STOCK OF LAND

. . . . . 18 .
JURISDICTIONS extend their jurisdiction to land use.”™ Brian Preston, who

presided for many years over the New South Wales court,
systematized the features of the courts that work.” Ceri Warnock has described much of this lit-
erature as “predominantly promotional”, written by and for those who promote the courts, with-
out a theory of adjudication and without attention to the legitimacy of a judge who takes on func-
tions traditionally belonging to the executive.?® And the only quasi-experimental evidence I
found on land forums, concerning the chiefdom committees created in Sierra Leone in 2015, in-
dicates that they increased litigation in the formal courts instead of reducing it.?' I found no

global mapping of land courts equivalent to the one available for environmental courts.
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That literature is mostly concerned with environmental specialization. In the agrarian world the
prior question is whether there is a land judge at all, and what that judge decides when there is

one. Figure 3 arranges the experiences I examined according to those two questions.

FIGURE 3. Where there is a land judge and what it decides.
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Author’s elaboration based on the legislation and case law cited in the text.

The first branch gathers the countries that have no agrarian jurisdiction, or that lost it for
decades, and leads to the register, the civil judge and the criminal judge. The other branches
gather three families. On one side are agrarian jurisdictions in the strict sense: the Mexican
agrarian courts of 1992, the Costa Rican jurisdiction of 1982 with its Agrarian Procedure Code of
2018, the Panamanian Agrarian Code of 2011, the South African Land Court of 2023 and the
Colombian restitution courts of 2011.?2 On another are jurisdictions whose core object is land
and environment together: the Bolivian Agro-environmental Tribunal, the Environment and
Land Court of Kenya and the Land and Environment Court of New South Wales, the oldest of
them all, created in 1980. And there are, of course, mechanisms embedded in the ordinary
courts that do not create a separate jurisdiction but change the sequence of decisions: the

Brazilian land-conflict resolution commissions, the Philippine rules for environmental
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cases, which allow the early dismissal of harassment complaints or strategic lawsuits against
public participation (SLAPPs), and the exclusive jurisdiction assigned in Peru to bodies that al-

ready existed.

None of these experiences is complete. In this stocktaking, the three families lead to the same
point: scattered good practices. Mexico contributes the court’s duty to supply deficiencies in the
parties’ pleadings, free legal defence and itinerant justice; Costa Rica, cultural expert evidence
and the limit on administrative eviction; Panama, collective acquisitive prescription; Colombia,
the reversal of the burden of proof in restitution proceedings; Bolivia, ex officio precautionary
measures against the State itself; Brazil, mediation prior to eviction and the criminal jurisdiction
of agrarian courts; Kenya, a body for historical injustices whose decisions the court reviews;
New South Wales, the burden of proof placed on the Crown; South Africa, anthropological
evidence and State-funded representation; the Philippines, the early dismissal of harassment

complaints. Section 4 places each of them against the tension it seeks to resolve.

The tensions I announced at the outset can be grouped into
two families. The first are contradictions of context. They
arise from the agrarian structure and from the subjects who
4. come before the court, and no procedural reform makes

them disappear. They set individual property against collec-
TENSIONS AND CHALLENGES

OF CONTEMPORARY
AGRARIAN JUSTICE Afro-descendant. And they force us to ask for whom the

tive forms of tenure, whether peasant, Indigenous, tribal or

agrarian judge decides: is the judge’s duty neutrality between
the parties, or rather the protection of the rural subjects that the UNDROP names in its article 1
and whose disadvantage it recognizes from its preamble onwards? These contradictions of con-
text also pit two simultaneous vulnerabilities against each other: that of the ethnic people claim-
ing an ancestral territory and that of the peasant settler who occupies it and has no other land.
In their most widespread form, however, they set the peasant, and vulnerable rural populations

as a whole, against business conglomerates that frequently have the government on their side.

The second are agrarian procedural tensions, in that they concern the judicial apparatus as it op-
erates in rural settings: the sophistication of oral and expert evidence against the urgency of
solving material problems; complete theoretical design against modest mechanisms that work;
and the lack of judicial teeth against its opposite, the excess of judicialization that multiplies de-
cisions detached from their context. These last two are, strictly speaking, a single tension seen

from its two extremes, and I treat them as such.
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The seven tensions that follow are not watertight compartments. The way a jurisdiction defines
its subject determines how it treats the register, on whom it places the burden of proof and how
much judicial control it admits. That is why I examine them within a single section, in an order

that moves from structure to procedure.

FIRST TENSION
When the register decides before the judge

In May 2020, the Environment and Land Court of Kenya dismissed the claim of the Sengwer peo-
ple over the Embobut forest. The reasoning was brief: the forest had been declared a forest re-
serve in 1964, and the claimants had not proved that the declaration had been lawfully
revoked.? Ancestral occupation was rendered ineffective against a category the Kenyan State
had fixed in 1964, the year after independence. The judgment came from the court that, in my
reading, best represents a jurisdiction with threefold reach over land, territory and environ-
ment: a superior court created by the 2010 Constitution, with 53 judges in 37 stations, empow-
ered to use traditional dispute resolution mechanisms and to review the decisions of the

National Land Commission on historical injustices.?* Figure 4 shows that double face.
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FIGURE 4. Kenya: the Environment and Land Court and the National Land Commission.
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Author’s elaboration based on the Environment and Land Court Act of 2011, the Commission’s 2026 regulations and the 2020 Sengwer judgment.

The Sengwer case shows that the first tension, the one that sets individual property against col-
lective forms of tenure, is almost never fought between two titles. It is fought between a regis-
tered title and a possession that is not registered. And the judge, even the specialized judge and

despite the context, tends to resolve it in favour of what the register has already decided.

The literature on property rights has discussed this asymmetry from two sides. Hernando de
Soto turned formalization into a programme: he argued that without registered title the assets of
the poor are “dead capital”.?®* Michael Albertus showed the other side of that programme. Many
twentieth-century agrarian reforms handed over land without handing over full rights to it, and
that property rights gap was no technical oversight: it helped governments keep beneficiaries

under political control.?®
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Against that background, the agrarian jurisdiction inherits a gap of vulnerability that is all too
evident. When the beneficiary of a land access programme, the community whose collective title
has not been cleared of third-party occupants, or the people with unregistered ancestral posses-

sion comes before the judge, they arrive with the incomplete right the State itself left them.

Honduras takes this inheritance to its most extreme form. Article 27 of the 2004 Property Law
provides that, until it is registered, an act “only produces obligations and rights between the par-
ties”.?” The National Agrarian Institute, which was supposed to title and register the allocations
of the agrarian reform, had resolved by mid-2023 just 40 of the 1,100 applications in its agrarian
backlog (mora agraria), and in Triunfo de la Cruz the Inter-American Court found titling ap-
plications from 1969, 1998 and 2001 that never received an answer.?® Into that void fell Decree
107-2026, in June 2026. Its article 2 requires that claims over lands exempt from agrarian reform
(tierras inafectables) be pursued “previously and exclusively through the competent judicial
bodies”, and its article 6 orders the Public Prosecutor’s Office and the Police to respond to any
complaint with “the necessary evictions”, unless the occupants hold “a final judicial decision

authorizing their possession”.?’

As things stand, the State turns its own delay into the legal ground for expulsion. It did not title,
it did not register, and it did not create a judge who could issue the decision it now demands.
Figure 5 draws that circle.
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FIGURE 5. Honduras: from State delay to eviction.
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Author's elaboration based on the Property Law (art. 27), Decree 107-2026 (arts. 2 and 6) and La Tribuna, 6 July 2026.

The loop has already produced its first verifiable result. On 6 July 2026, some two hundred offi-
cers of the National Police evicted families of the Garifuna community of San Juan, in Tela, “in
compliance with Legislative Decree 107-2026”, at the request of the Public Prosecutor’s Office and
in favour of a company that produced a deed of full ownership; five people were detained for
usurpation, among them the president of the land defence committee.*® Three years earlier, in
August 2023, the Inter-American Court had declared Honduras responsible for violating the col-
lective property of that same community and had ordered it to resolve the pending judicial and

administrative remedies.*'
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Mexico shows the same tension by another route, that of the market. The 1992 constitutional re-
form that created the agrarian courts also opened ejido land to alienation through full ownership
(dominio pleno). For the Yucatan Peninsula, a briefing note by the Mexican Civil Council for
Sustainable Silviculture estimates that between 1992 and 2019 some 192,600 hectares left social
property by that route, and the reports coordinated by Gabriela Torres-Mazuera document the
growth of annulment actions against the assembly records that authorize the sale of common-
use lands.* Here the register is not imposed from outside. Individualization advances from with-
in the community itself, sometimes with the votes of its own members, as Tania Murray Li
showed for the Sulawesi highlands, where Indigenous peasants themselves fenced their cacao
plots and enclosed the commons on which they had lived.*® In those cases, the Mexican agrarian

judge was left in charge of processing the land’s exit from the collective regime.

There are, nonetheless, good practices that belie the idea that the register must always decide.

The most widespread in the region shields collective property that has already been recognized.

In Colombia, for example, article 63 of the Constitution declares the communal lands of ethnic
groups and the lands of resguardos (Indigenous reserves) “inalienable, imprescriptible and un-
seizable”, article 329 defines resguardos as “collective and non-transferable property”, and Law 70
of 1993 extended that protection to the collective lands of Black communities.** It is the highest-
ranking protection I found, because it sits in the Constitution and covers all ethnic groups, and
in that sense it is stronger than any statutory rule. Its limit is that it operates on land already ti-
tled. For ancestral possession that does not yet have title, Decree 2333 of 2014 created a provi-
sional protection measure that is annotated in the property’s registry folio, obliges notaries and
registrars to prevent allocations over the property and allows the suspension of police eviction
proceedings (procesos policivos) to be requested, although it safeguards the rights of third parties

acquired in accordance with the law.*

Along the same lines, the Honduran Property Law goes even further on one precise point, that of
third-party titles over ancestral land: on the lands of Indigenous and Afro-Honduran peoples,
their rights “shall prevail over such titles issued in favour of third parties who have never pos-
sessed them”, “No authority may issue or register title in favour of third parties on communal
lands”, and conflicts are processed through a special procedure with direct cassation before the

Supreme Court.* I found no evidence, however, that it has been applied.

The Panamanian Agrarian Code admits collective acquisitive prescription, so that prolonged
communal possession can be converted into title through the courts.”’” The Costa Rican

Indigenous Law of 1977 declares transfers of Indigenous lands to non-Indigenous persons abso-
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lutely null, the First Chamber has applied that nullity, and the Constitutional Chamber endorsed
that case law in 2022.3% At the international level, article 17.3 of the UNDROP calls for the protec-
tion of “legitimate tenure”, a category the FAO’s 2012 Voluntary Guidelines built to cover unregis-
tered forms of tenure by calling for the recognition of legitimate tenure right holders and their

rights “whether formally recorded or not”.*

What these rules have in common is that they treat the register as evidence and not as a judg-
ment. An agrarian jurisdiction that cannot rule against the register reproduces the Sengwer
judgment in every courtroom, and this is the first power the legislators of the region should

guarantee to their land judges.

What these rules have in common is that they treat the register as evidence and not as a

judgment.

SECOND TENSION
For whom do agrarian judges decide?

The second tension is usually framed as a dilemma between the judge’s neutrality and the pro-
tection of the weak. Although that framing sounds right, and is regularly put on the table in rural

conflicts, I believe that at bottom it confuses two things.

Impartiality is a guarantee the judge owes to all parties, including the agribusiness company and
the State, and an agrarian jurisdiction that sacrifices it loses its legitimacy and, with it, its capaci-

ty to protect.

The neutrality of the rules is another matter. Pierre Rosanvallon distinguished within democrat-
ic legitimacy a dimension of impartiality, that of the body that takes no side, and a dimension of
proximity, that of the body that attends to the particularity of each situation.*° The land judge
needs both. A judge can be impartial and, at the same time, apply rules that do not treat alike the
comunero who cannot read the case file and the attorney of a company holding a registered deed.
Labour law has done this for a century, and it occurs to no one to call a judge partial for applying

the principle of favourability.

A recurrent formula, that of the “common good”, deserves suspicion. In the case files of agrarian
conflicts it is the argument with which governments present investment projects, especially for-
eign and private ones: public utility, the national interest, food security understood as ex-

portable production. A telling example is Decree 107-2026, whose title is, precisely, Law for the
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Strengthening and Protection of the Agro-industrial Sector, Energy Projects, Tourism, Livestock
and Small Agricultural Producers of Honduras.*' Small producers come at the end of the list,

next to large-scale energy and tourism.

Agrarian doctrine offers two ways of answering the question of for whom the judge decides. The
Italian school of Antonio Carrozza, received in Costa Rica by Ricardo Zeledén and his generation,
defined the agrarian by the activity: the development of a biological cycle of raising animals or
plants, with its own particular risk.*? That theory of agrarianness gave the discipline scientific
autonomy and allowed the Costa Rican jurisdiction to extend its competence to environmental
matters. It has, however, a consequence that is seldom said out loud: under the activity criterion,

a conglomerate’s oil palm plantation is as agrarian as a peasant’s plot.

The Mexican tradition started from the opposite side, that of the subject. The agrarian courts of
1992 were organized around agrarian communities (nicleos de poblacion), ejidatarios and co-
muneros, and the Agrarian Law gave them protective tools that are still the most complete in the
region. Figure 6 shows the route. The magistrate must preside over the hearing in person; the
court supplies deficiencies in the legal arguments of agrarian subjects; judgment is rendered a
verdad sabida, free of statutory rules on the weight of evidence; since 2024, filings in an
Indigenous language have not required translation by the party; the Agrarian Attorney’s Office
(Procuraduria Agraria) provides free legal defence and, if only one party has counsel, the trial is
suspended until the other has it too.** In 2025 itinerant justice disposed of 12,097 matters in 264

field sessions across 6,822 localities.**
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FIGURE 6. Mexico: the agrarian courts and their exits.
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Author’s elaboration based on the Agrarian Law, the Organic Law of the Agrarian Courts, the 2025 Activity Report of the Superior Agrarian Court and the INEGI
agrarian justice census.

Despite those guarantees, defining jurisdiction by the subject also had its price. The agrarian
subject of Mexican law is the ejido and the agrarian community, and Indigenous peoples who did
not fit that form found little room: in 2024 the unitary agrarian courts admitted fourteen cases
for the recognition of the communal regime nationwide, against 14,933 successions and 15,133
voluntary jurisdiction matters.*® The major territorial and megaproject conflicts therefore mi-

grated to amparo proceedings before the federal judges.

The UNDROP, for its part, chooses the subject, and defines it with care. Its article 1 understands a
peasant to be any person who engages, alone, in association with others or as a community, “in
small-scale agricultural production for subsistence and/or for the market”, relying on family
labour or non-monetized ways of organizing labour, and who has “a special dependency on and

attachment to the land”.*®

This is plainly a protective definition and, for that very reason, a contested one. In September
2026, the Colombian Minister of Agriculture told Congress that “campesino” is a derogatory word
and announced that peasants “will be called small rural entrepreneurs”.*” The category of sub-
ject can be captured, and a jurisdiction whose competence depends on it is exposed to having its

object changed by that capture.
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I propose separating the two functions. The competence of the jurisdiction should be defined by
the object of the conflict: land, territory, the environment associated with them, and consulta-
tion. Protection, by contrast, should be triggered by the subject, through procedural asymme-
tries that come into play when one of the parties meets the conditions of article 1 of the UNDROP
or of article 1 of ILO Convention 169: the court’s duty to supply deficiencies, free legal defence,

an interpreter paid for by the State, the reversal of the burden of proof.

Under this proposal, the plantation and the plot appear before the same judge, though not under
the same rules. That separation would allow legislators to keep the jurisdiction universal without

giving up the protection that justifies its existence.

Under this proposal, the plantation and the plot appear before the same judge, though not
under the same rules.

THIRD TENSION
Asymmetry among the equally vulnerable

The third tension is the least discussed in forums on agrarian justice, and the one I know best.
When an Indigenous or Afro-descendant people claims an ancestral territory occupied by poor
peasant families, neither party is the company or the landowner. Both have a legitimate right,
both are protected by international instruments, and both have usually reached that situation

through decisions of the State or circumstances beyond their control.

This is no marginal phenomenon. The territorial conflicts database of Colombia’s National Land
Agency (Agencia Nacional de Tierras, ANT), which I analysed with Allan Bolivar, Alen Castafio
and Juan David Jaramillo, records 158 conflicts between 2018 and 2024; the most frequent pair of
actors is Indigenous peoples and peasants, with 35 cases, and Cauca accounts for 31.% In the vol-
umes of Desencuentros territoriales 1 argued that the main driver of these conflicts is an en-
trenched structure of land concentration, which leaves Indigenous, Afro-descendant and peas-
ant communities fighting over the margins, and that the case law that should have ordered them

was fragmented “across multiple bodies with little coordination among them”.*°

Charles Hale described state multiculturalism as a conditional recognition that grants cultural
rights to the figure of the “indio permitido” as long as it does not challenge the economic order.*°

My reading is that, in the agrarian field, this selective recognition also produced competition
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among the rural poor: some subjects obtained territorial legal figures and others were left with-
out them.”' In Colombia, the peasantry had no equivalent constitutional figure until Legislative
Act 01 of 2023.°?

Costa Rica also bears witness to this identity-based tension, and its case teaches as much through

what it did well as through what it left undone. Figure 7 summarizes the route.

FIGURE 7. Costa Rica: the agrarian jurisdiction and Indigenous territories.
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Author's elaboration based on the Agrarian Procedure Code (Law 9609), the 1977 Indigenous Law and the case law of the First and Third Chambers.

The 1977 Indigenous Law resolved the conflict between two vulnerabilities with a rule that looks
simple. Its article 5 provides that, where non-Indigenous persons are owners or good-faith pos-
sessors within the reserves, the State “shall relocate them to other similar lands, if they so wish”,
and, if that is not possible or they do not accept, “shall expropriate and compensate them”; those
who invade after the law must leave without compensation.® The territory returns to the people
and the good-faith peasant is not left landless. The State, which created the problem by allowing

the occupation, is the one that pays for the solution.

The rule, however, was barely enforced. A 2024 estimate places about 34 per cent of the surface
area of Costa Rica’s 24 Indigenous territories in non-Indigenous hands.>* Recovery was left to the
administration, with scarce resources, and the agrarian jurisdiction was given no power to order

the clearing of the territories (saneamiento).

The result was paradoxical. In 2020, the Third Chamber upheld the acquittal of non-Indigenous
occupants in Salitre charged with usurpation, on the correct ground that criminal law is the last
resort and that the forum for deciding who has the right to occupy is the agrarian one.* And in

June 2026, the Civil, Labour and Agrarian Court of Buenos Aires, the Costa Rican canton in which
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Salitre lies, ordered the eviction of four Bribri families from the Kaplifia land recovery, in Salitre,
in favour of an occupant whom the Bribri organization describes as non-Indigenous and who
was named as a suspect in the case, later closed, concerning the murder of the leader Sergio
Rojas.”® The agrarian judge protected current possession, which is what possessory proceedings
know how to do, in a territory where the law had declared transfers to non-Indigenous persons

null since 1977.

Panama lived through a version of the same conflict. In 2014, in the case of the Kuna of
Madungandi and Emberé of Bayano peoples, the Inter-American Court found against the State
for failing to demarcate and title the territories flooded by a dam and later occupied by settlers,

and for the delays in the criminal and eviction proceedings against those settlers.*’

Colombia offers the finest judicial rule I found for the secondary occupant, although it does not
rest on identity criteria. In Judgment C-330 of 2016, the Constitutional Court held that the re-
quirement of good faith free of fault (buena fe exenta de culpa) imposed on those who occupy a
property subject to restitution must be assessed by judges in a differentiated way when they are
secondary occupants in a situation of vulnerability who had no direct or indirect connection
with the dispossession, and it urged Congress and the Government to adopt a policy for them.®
Bolivia resolved part of the problem through jurisdictional demarcation: Law 073 of 2010 re-

serves to the Indigenous jurisdiction the internal distribution of community lands.*

With these pieces a relatively standard guideline can be built for this kind of case. Figure 8 pro-
poses one. My proposal starts from the premise that the agrarian jurisdiction should not estab-
lish an ethnic hierarchy among subjects of special protection, and that it cannot resolve the con-
flict as if it were a dispute between two private parties either. The ancestral territory prevails
over the land, but the vulnerable good-faith peasant does not leave it before the State offers
equivalent land or compensation. For that to happen, the judge must be able to join the State as a

necessary party and order it to carry out the relocation.
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FIGURE 8. A rule for conflict between two vulnerabilities.
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Author's elaboration based on the Indigenous Law of Costa Rica (art. 5) and Judgment C-330 of 2016 of the Constitutional Court of Colombia.

The UNDROP and the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)
cannot be read as adversarial instruments, and the Working Group of which I am a member has
maintained this in various forums. An agrarian jurisdiction equipped with the rule in Figure 8
would give that position procedural form, and it is a rule that both legislators and the courts that

set precedent could adopt.

FOURTH TENSION
The peasant, the company and the State. On whose side?

The fourth tension is the oldest in agrarian law, and the one that the wave of land acquisitions
following the 2008 food crisis brought back to the centre. Saturnino Borras and Jennifer Franco
showed that these acquisitions cannot be explained without the State, which defines what land is

“available”, classifies it as idle or marginal and places it at the disposal of investors.®® James
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Fairhead, Melissa Leach and Ian Scoones added a variant that gained weight over the following
decade: green grabbing, the appropriation of land and resources for declared conservation pur-
poses.®' In both cases, the peasant is not litigating against a private party. The peasant litigates

against a private party backed by the State, or against the State itself.

Honduras offers the complete sequence. In June 2023, an agreement of the National Defence and
Security Council signed by the President of the Republic, the President of the Supreme Court and
the Attorney General ordered the urgent execution of eviction orders, with priority for oil palm,
sugar cane and banana estates, and created an agrarian security commission that included “A
Judge with National Jurisdiction”.®® Three years later, Decree 107-2026 made evictions a duty of
prosecutors and police officers, and its article 7 made any official who fails to carry them out an-
swerable “personally and directly”, without the possibility of pleading “due obedience”.®®* Decree
84-2026, which amended the offence of terrorist association to include the purpose of “Maintain-
ing territorial presence or social dominance over communities”, left usurpation untouched, but
the Centre for the Study of Democracy (Centro de Estudio para la Democracia, CESPAD) warned
that its wording could reach community organizations.®* Between 2012 and 2023, Global Witness

counted 149 land and environmental defenders murdered in the country.®’

Cayos Cochinos shows the green variant, and the Inter-American judgment documents it with a
precision worth quoting. The archipelago was declared a protected area in 1993 and a Marine
Natural Monument in 2003. Those declarations banned conch fishing and restricted lobster fish-
ing, and the management plan excluded the harpoon and the compressor, which the communi-
ty’s representatives identified as traditional Garifuna methods. Yet in the very zones declared to
be of total exclusion, the managing institutions authorized from 2006 onwards the filming of re-
ality television programmes produced by foreign companies, which, according to the 2014 man-
agement plan itself, generated “discontent among the inhabitants of the Communities”. ®®
Conservation restricted subsistence and opened the way to spectacle. In September 2026, the
eviction order against the community was issued by a criminal judge with environmental juris-

diction, on a complaint filed by a private company. Figure 9 reconstructs that sequence.
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FIGURE 9. Cayos Cochinos: from conservation to eviction.
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Author’s elaboration based on the Inter-American Court judgment of 20 November 2025 (paras. 47 to 63) and El Salto, 19 September 2026.

The closeness between economic power and the land judge is not exclusive to Honduras. In
Holbox, in the Mexican Caribbean, an agrarian magistrate who ruled in favour of the ejidatarios
in 2012 was removed days later, and his successor reversed the decision.®” The Mexican agrarian
courts sit outside the Federal Judiciary, have no judicial council of their own, and their
magistrates are nominated by the Executive. In India, nine of the thirteen expert members
appointed to the National Green Tribunal since 2016 had previously taken part in granting

environmental clearances.®
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Meanwhile, in Brazil, the national agriculture confederation challenged before the Federal
Supreme Court the resolution that created the land-conflict resolution commissions, arguing
that site visits and hearings prolong “a ‘posse’ do invasor” (the invader’s “possession”), and in
November 2024 it obtained technical notes requiring an express decision by the judge before a
case can be referred to the commission.® In the face of that pressure, the good practices I found
target the point where economic power gains its quickest advantage: the criminal complaint. In
ADI 3.433, of 2021, the Brazilian Federal Supreme Court accepted that agrarian courts may have
jurisdiction over offences “cuja motivacao for predominantemente agraria, mineraria, fundiaria
e ambiental” (whose motivation is predominantly agrarian, mining-related, land-related

and environmental).”®

Given this context, I consider the 2010 rules of the Supreme Court of the Philippines against ha-
rassment complaints, or strategic lawsuits against public participation (SLAPPs), an important
innovation: they allow the accused to seek, before arraignment, the dismissal of a criminal ac-
tion brought to harass someone who seeks to enforce environmental law, and they place on the
complainant the burden of proving that the action is not of that kind.”' The Philippine rule has
its limits: I found no statistics on its use, and in the Hotchkiss case a trial judge held that it ap-
plied only in environmental courts. Like everything analysed so far, it also has its reverse side: in

2021 it was a mining company that invoked it against local residents.”?

To close this brief review, ILO Convention 169, ratified by most Latin American States, asks for
something that Latin American criminal practice tends to invert: that “Adequate penalties
shall be established by law for unauthorised intrusion upon, or use of, the lands of the peoples
concerned”, and that, when criminal penalties are imposed on members of those peoples,

“Preference shall be given to methods of punishment other than confinement in prison”.”

This overview leads me to think that the piece missing from every jurisdiction examined is a
mandatory agrarian preliminary question: a rule under which the criminal judge may neither or-
der an eviction nor advance a prosecution for usurpation until the land judge has decided who
holds the right to tenure. As we saw, the pieces exist, scattered, in Brazil, in the Philippines and
in Costa Rican case law. Bringing them together into a single rule is a task for legislators and,
where the law allows, for the judicial governance agreements through which supreme courts or-

ganize their jurisdictions.
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FIFTH TENSION
The cost of proving territory

The fifth tension sets evidentiary sophistication against material urgency. It weighs especially on
long-standing peasant possessions and on collective ethnic territories, because neither is usually
proved with deeds. They are proved instead through oral memory, genealogies, toponymy, his-
torical cartography, anthropological expert reports and on-site inspections, and each of these
forms of evidence costs time and money. Meanwhile, the family awaiting judgment needs to sow,

and the evicted community needs to return before the land changes hands again.

In this stocktaking, South Africa is the country that built the most refined procedure I found for
that kind of evidence. The Land Court, in operation since April 2024, sits with judges who have
expertise in land rights and up to two assessors who are not required to have legal training; it
may conduct proceedings “on an informal or inquisitorial basis”; it admits hearsay evidence and
both historical and anthropological expertise; and it guarantees State-funded representation
where a substantial injustice would otherwise result.”* Yet the South African experience also
shows the price of delay: 28 years after the 1998 deadline for lodging restitution claims, 5,160 re-

main pending, and at the current pace it will take at least fifteen more years to resolve them.”®

Costa Rica incorporated “cultural expert opinions” and an interpreter paid for by the Judiciary
into its Agrarian Procedure Code, and Mexico abolished statutory rules on the weight of
evidence with judgment a verdad sabida.”® Kenya, in its 2026 regulations on historical injustices,

allowed claims to be lodged orally.”’

These are undoubtedly good practices, and their risks deserve to be stated just as clearly. Sally
Engle Merry showed that human rights circulate through translation, and that those who trans-
late between the language of law and the language of communities hold considerable power over
what is ultimately recognized.’® The anthropological expert is a translator of that kind. When the
judge requires a community to prove an “authentic” ancestral connection, the expert report can
turn into an examination of cultural purity that peasant and mestizo communities, or communi-
ties reconstituted after displacement, will rarely pass. Article 12.1 of the UNDROP, which extends
to peasants the duty to consider their customs and legal systems, obliges us to think of forms of

evidence that do not depend on that authenticity.

The tension between sophistication and efficiency changes its nature once we ask who bears the

cost of evidence in genealogical disputes over territory. Figure 10 brings together three answers.
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FIGURE 10. Who bears the burden of proving territory.
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Author’s elaboration based on New South Wales legislation, the South African Land Court Act of 2023 and Colombia’s Law 1448 of 2011.

In New South Wales, when an Aboriginal land council claims Crown land, it is the State that must
prove the land is not claimable.”® In Colombian restitution, Law 1448 of 2011 established pre-
sumptions of dispossession, reversed the burden of proof in favour of the claimant and created a
Unit that documents the case and sues on the claimant’s behalf; fifteen years on, the Unit reports
11,322 favourable judgments, 1,113,488 hectares under restitution orders and 727,739 hectares
physically handed over.®° It is the only Colombian experience of specialized agrarian justice that

delivered land at scale, and it did so with explicit evidentiary asymmetries.

The same Colombian restitution shows the limit. The watchdog Forjando Futuros calculates that
only 4 per cent of proceedings meet the statutory four-month time limit, and the ethnic route,
which accounts for 13.2 of the 14.3 million hectares entered in the register, had only forty cases
with judgment at the end of 2024.%" Establishing the territorial harms suffered by a people is a
more complex form of proof than proving those suffered by a family plot, and the Unit did not

reduce that complexity.

Evidentiary sophistication, in short, is a guarantee when the State or the registered owner pays
for it, and a barrier when it falls on the community. The Escazi Agreement said as much for en-

vironmental justice when it called for measures to facilitate the production of evidence, “such as
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the reversal of the burden of proof and the dynamic burden of proof”.®* The rule can be carried
over to land conflicts without difficulty, and it lies within reach of any legislator drafting an

agrarian procedure code.

Evidentiary sophistication, in short, is a guarantee when the State or the registered owner

pays for it, and a barrier when it falls on the community.

SIXTH TENSION
The complete code versus the modest mechanism

The sixth tension sets complete theoretical design against the modest mechanism that works.

Latin America has more examples of the former than of the latter.

The 2018 Costa Rican Agrarian Procedure Code, which already appeared under the third tension,
is in my view the most complete agrarian procedural text in the region, with orality, intercultur-
al guarantees, a preferential environmental procedure and precautionary protection available
even in the absence of scientific certainty. Yet it was approved without budgetary funding, its en-
try into force was postponed three times, and it only took effect on 28 February 2025.%* Seven
months later, Law 10779 amended dozens of its articles and, according to the Bar Association’s
opinion on the bill, stripped it of powers.®* The average duration of first-instance agrarian
proceedings, which in 2012 reached 31 months in the cases decided, explains the urgency of

the reform.®®

Panama designed a court system around one of the most beautiful formulas in Latin American
agrarian law: the court must be “dynamic, mobile and embedded in the conflict”. Its 2011
Agrarian Code provides for one court per province and per Indigenous comarca and admits col-
lective acquisitive prescription. But its article 167 excludes from the jurisdiction actions arising
from the laws on “natural resources and the environment”, the Superior Agrarian Tribunal creat-
ed by the law did not yet exist by 2023, appeals go to civil courts, and in 2022 six agrarian courts
were operating, none of them in the provinces of Panama, Colén or Darién.®® Figure 11 shows

that half-installed jurisdiction.

Observatorio de Tierras - Especializacion en Jurisdiccién Agraria y Derecho de Tierras - Pontificia Universidad Javeriana Cali




«Comparative Agrarian Jurisdictions: Peasants and Peoples before the Land Judge - Carlos Duarte»

FIGURE 11. Panama: the 2011 Agrarian Code and its gaps.
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Author’s elaboration based on Law 55 of 2011 and documents of the Judicial Branch from 2022 and 2023.

Colombia is the extreme case of the cycle of creation and abandonment glimpsed in section 2: it
has created specialized agrarian justice at least four times. The land judges of 1936 were abol-
ished in 1943; the agrarian jurisdiction of Decree 2303 of 1989 managed to operate in only a hand-
ful of courts, and the 1996 Statutory Law suspended it “until all of them come into operation”, an
all-or-nothing clause that guaranteed paralysis.®” Restitution in 2011 was the exception. The
fourth creation, the Agrarian and Rural Jurisdiction of Legislative Act 03 of 2023, has had a statu-
tory law since March 2026 that provides for interdisciplinary teams and agrarian facilitators, but
its funding was made subject to the Medium-Term Fiscal Framework; the Constitutional Court
ordered that it be put into operation “from 2027 and in a gradual and progressive manner”, and
the procedural law sank in Congress in June 2026, the fifth such bill shelved since 2020.%% With
Juan Camilo Ortega I argued that this jurisdiction was left deferred: if Congress does not enact
the procedure, it will start out applying the very procedural rules it was meant to overcome.®’
As of October 2026, not a single agrarian judge has taken office. Figure 12 summarizes the state

of affairs.
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Victim of dispossession

FIGURE 12. Colombia: the restitution that works and the agrarian jurisdiction that waits.
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Author’s elaboration based on Law 1448 of 2011, Decree-Law 902 of 2017, Law 2570 of 2026 and Judgments C-294 of 2024 and C-099 of 2026.

Set against these codes, Brazil did something far more modest. It did not create a jurisdiction. In
ADPF 828, in November 2022, the Federal Supreme Court established that judicial inspections
and mediation hearings are an “etapa prévia e necessaria as ordens de desocupacao coletiva” (a
prior and necessary stage before collective eviction orders).?® Resolution 510 of the National
Council of Justice, of June 2023, created land-conflict resolution commissions in all courts, regu-
lated technical visits, made mediation mandatory in long-standing collective possessory dis-
putes and recommended that the execution of evictions not begin at night, on public holidays or
in intense cold or rain.® By December 2024, all 27 state courts and the six regional federal courts
had their own commission. The Ariadndpolis agreement with which this text opens came out of
one of them. Figure 13 shows the sequence.
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FIGURE 13. Brazil: the land-conflict resolution commissions.
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[ Risk of dispossession or protection gap

Yes—»

Author’s elaboration based on ADPF 828, CNJ Resolution 510 of 2023 and the note of the Court of Justice of Minas Gerais of 1 December 2025.

The Brazilian mechanism created neither judges nor codes. It changed the order of decisions: be-
fore eviction, the site visit; before force, mediation. That change of sequence produced agree-
ments such as Ariadnépolis without a single new judge. Peru followed a similar path in April
2026, when it assigned exclusive agrarian jurisdiction to twenty-eight bodies in fourteen existing

superior courts, instead of waiting for a complete network of new courts.

The modest, however, has a weakness that codes lack. It is easily reversed. The 2024 technical
notes restricted referral to the Brazilian commissions without any law having to be amended.*
The Peruvian agrarian court system was abolished in 1996 by an administrative resolution. The
Argentine moratorium on Indigenous evictions, in force since 2006, fell by decree in 2024.°* The
literature adds one more warning: in Sierra Leone, the land forums created in 2015 increased for-

mal litigation instead of reducing it.®

My answer to this tension is a precise combination. The modest mechanism that alters the se-
quence of decisions should be the starting point, installed territory by territory and on a manda-
torily gradual basis, never conditioned on the existence of the entire system. That mechanism,
though, needs a statutory anchor so that it does not depend on the will of whoever happens to
be running judicial governance. For the legislatures of the region, this means legislating the

sequence and the gradualism first, and leaving the complete code for when there are judges to

apply it.
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SEVENTH TENSION
How much judicialization can land bear?

The lack of teeth and the excess of judicialization are, as I anticipated, a single tension seen from
its two extremes. On one side lies the lack of teeth: courts that declare rights nobody enforces.
On the other lies the excess of judicialization: decisions on land that wait years for a judge, or
that a judge takes far from the territory, with categories that cannot read it. The underlying ques-
tion is this: how much judicial intervention can an agrarian conflict bear before the guarantee

turns into its opposite?

The lack of teeth has its most painful example in the inter-American system. In Punta Piedra, in
2015, the Inter-American Court held that Honduras had “the irrefutable duty to clear the titled
territory” and that it had to do so “ex officio and with extreme diligence”. In its joint supervision
of that case and of Triunfo de la Cruz, in 2021, it did not declare any of the main reparations com-
plied with, and in 2025 the Office of the High Commissioner found no progress in clearing those

territories or that of San Juan.®®

The evictions in San Juan and Cayos Cochinos, examined under the first and fourth tensions,
came after the inter-American judgments on those same territories. Meanwhile, the Black
Fraternal Organization of Honduras (Organizacién Fraternal Negra Hondurefia, OFRANEH) was
reporting more than sixty legal actions answered with a “no ha lugar”, a plain refusal, and the
Garifuna camp the organization set up on 10 August 2026 in front of the Supreme Court of
Justice, in Tegucigalpa, had passed seventy days by 21 October.?”” The same happens outside
the region: in December 2025, the African Court found that Kenya had neither demarcated nor
titled the land of the Ogiek people, nor paid the compensation ordered in its judgments of 2017
and 2022.%®

International judgments have no police. Domestic judges do, and in Honduras they use it in the
opposite direction. What is missing there is a land judge who has the duty to apply those judg-
ments and the treaties on which they rest, and who can set aside ex officio the domestic norms
that contradict them. The Inter-American Court has called that operation conventionality con-
trol since the Almonacid Arellano case of 2006, and in Norin Catriman, in 2014, it warned that
there may be “a discriminatory application of the criminal law” when judges reason from stereo-
types in a context of claims to ancestral lands.® I found no express conventionality control
clause in any of the agrarian jurisdiction laws examined. Its absence leaves the specialized judge
in the position of the court in the Sengwer case: applying the registry category without asking

whether the treaty displaces it.
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I International judgments have no police.

Bolivia shows what a land judge with teeth looks like. Figure 14 summarizes its route. Faced with
the fires that burned 12.56 million hectares in 2024, the Agro-environmental Tribunal issued pre-
cautionary measures ex officio against ministries and departmental governments, and rejected
the 39 written submissions, the fifteen objections to jurisdiction and the motion for annulment
filed by ministries, the Armed Forces, the Police and agribusiness associations.'® The same tri-
bunal, however, has two limits: it does not hear criminal matters, and while the administrative
land regularization (saneamiento) conducted by the National Agrarian Reform Institute
(Instituto Nacional de Reforma Agraria, INRA) is under way, agro-environmental judges cannot
intervene over the property.’' The judge arrives when the conflict has already been decided by

the administration.

FIGURE 14. Bolivia: the Agro-environmental Tribunal and its limits.

Land or environmental

Environmental harm Indigenous territory Criminal complaint

conflict

Is the property Ex officio precautionary measures Internal distribution decided
prop ; against ministries and agribusiness by the Indigenous Outside its jurisdiction
under saneamiento? . ) PN
associations over the 2024 fires jurisdiction (Law 073)

No Yes

Agro-environmental judge and .
) ) Only INRA decides
Agro-environmental Tribunal

Key: @D Starting point [__] Body or institution <> Decision point [__] Good practice or protective decision [__] Risk of dispossession or protection gap

Author's elaboration based on Law 025 of 2010, Law 073 of 2010 and the case law of the Agro-environmental Tribunal.

The excess of judicialization has its examples too.

In Mexico, 60.5 per cent of the 11,753 final judgments of the unitary agrarian courts had been
challenged through amparo by the end of 2025, so that in practice the specialized jurisdiction
works as the first instance of a longer chain.’®® In Kenya, the court had accumulated close to

14,000 pending cases by the end of 2024, two-thirds of them more than a year old.'”
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In Colombia, meanwhile, the debate over article 9 of the agrarian procedure bill posed the prob-
lem in its starkest form. Decree-Law 902 of 2017 organized the clarification of ownership, the de-
marcation and recovery of public lands (baldios), revocation and forfeiture (caducidad) into a
Single Procedure (Procedimiento Unico) with two phases: an administrative phase, in which the
National Land Agency investigates and decides, and a judicial phase, in which a judge reviews
that decision and has the final word. The 2023 National Development Plan abolished the judicial
phase, and the Constitutional Court restored it in 2024 on account of defects in the legislative
process; until agrarian judges exist, review falls to the administrative courts and to the civil
judges.'* Article 9 of the 2026 bill graded that review and left some of those decisions entirely in
the Agency’s hands. In May 2026, the Civil, Agrarian and Rural Cassation Chamber of the
Supreme Court held that these procedures “cannot be conceived exclusively as administrative
actions” and called for “full, timely and specialized judicial review”.' I argued then, and I main-
tain, that this proposal transferred to the judge functions that belong to the agrarian reform poli-
cy of article 64 of the Constitution, and that in a country without agrarian judges it amounted to
suspending them. The data on the judicial phase point in that direction: in March 2026, after its
restoration, the Agency reported thirteen pending claims, arising from demarcation and clarifi-
cation proceedings over some 16,874 hectares, of which four had been admitted, three had been

declared inadmissible and five still awaited a ruling on admission.'®®

What I believe is that comparative experience allows us to project an asymmetry, which Figure
15 represents. When the State acts against the tenure of a peasant or of a people, judicial review
must be automatic and must precede any material effect: no eviction, revocation or forfeiture
should be carried out without a land judge having reviewed it. When the State recovers land
from those who accumulated or occupied it improperly, the decision can remain administrative
and enforceable, with subsequent judicial review at the request of the affected party. Judicial
review is a guarantee of the weaker party against the State, and it must be designed to protect

that party.
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FIGURE 15. Asymmetric judicial review.
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Key: @ Starting point <> Decision point [__] Institutional route or rule  [__] Good practice or protective decision

Author’s elaboration.

The rule has a vulnerability, however. A regressive government can label a peasant an “improper
occupant” and recover the land through the administrative route, sheltered precisely by the pri-
macy the rule grants it. That is why the trigger for automatic review cannot be the label the State
attaches to the affected person. It has to be the affected person’s condition, verifiable under the
criteria of article 1 of the UNDROP and of Convention 169, and in case of doubt the presumption
must favour judicial review. The question of for whom the judge decides, which the second
tension raised as a doctrinal matter, reappears here as the key that determines which regime

applies, and land judges will have to answer it case by case.

The journey reaffirms the conclusion I set out at the begin-
ning of this text: the agrarian jurisdiction is the closest route
by which article 12 of the UNDROP, and with it the rights of
5 . association, participation and information in its articles 9, 10

and 11, can reach those who live from the land. Where it does
A GENERALIZING

CONCLUSION: ASYMMETRIES
AS RULES and the criminal judge, and Honduras and Paraguay show

not exist, conflict is decided by the register, the civil judge

what that means. But the agrarian jurisdiction protects to the
extent that it orders the inequalities it faces. The good practices I found confirm this, because al-
most all of them are procedural asymmetries. Table 1 brings them together with the tension each

one answers.

Observatorio de Tierras - Especializacion en Jurisdiccién Agraria y Derecho de Tierras - Pontificia Universidad Javeriana Cali




«Comparative Agrarian Jurisdictions: Peasants and Peoples before the Land Judge - Carlos Duarte»

TABLE 1. Good practices in agrarian justice and the asymmetry they establish

Brazil, ADPF 828 and
Resolution 510

Brazil, ADI 3.433

Mexico, Agrarian Law

Mexico, Superior Agrarian
Court

Costa Rica, Indigenous
Law, art. 5

Costa Rica, Agrarian
Procedure Code, art. 55
Colombia, Law 1448 of
201

Colombia, Judgment C-

330 of 2016

Colombia, Constitution
(arts. 63 and 329) and
Decree 2333 of 2014

Panama, Agrarian Code

Bolivia, Agro-

environmental Tribunal

New South Wales

South Africa, Land Court

Philippines, environmental
rules

Honduras, Property Law,
arts. 93 to 102

Technical visit and mediation before
collective eviction

Criminal jurisdiction of the agrarian
courts

Supplying deficient pleadings,
Agrarian Attorney’s Office, trial
suspended until both parties have
counsel

Itinerant justice

Relocation or compensation of the
non-Indigenous good-faith possessor

Administrative eviction inadmissible
where litigation is pending or
occupation exceeds one year

Presumptions of dispossession and
reversal of the burden of proof

Flexible good faith for vulnerable
secondary occupants

Inalienable ethnic lands; protection of
ancestral possession annotated in the
register

Collective acquisitive prescription

Ex officio precautionary measures
against the State itself

The Crown proves the land is not
claimable

Inquisitorial procedure, hearsay and
anthropological evidence, State-
funded representation

Early dismissal of harassing criminal
actions

Communal rights prevail over the
titles of third parties who never
possessed

Eviction waits for mediation

Charges pass through the
land judge

Protection is triggered by the
subject

The court goes to the
territory

The State pays for restitution

The administration waits for
the judge

The opponent bears the
burden of proof

The vulnerable occupant
does not pay for someone
else’s dispossession

The register records
ancestral possession and
halts allocations

Communal possession
becomes title

The judge acts without
waiting for the parties

The State bears the burden of
proof

The State finances the
evidence

The complainant bears the
burden of proof

The register yields to
ancestral possession

Modest
mechanism

Company and
State

For whom the
judge decides

Modest
mechanism

Two
vulnerabilities

Teeth and excess

Evidence

Two
vulnerabilities

Individual and
collective

Individual and
collective

Teeth and excess

Evidence

Evidence

Company and
State

Individual and
collective
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Source: author’s elaboration based on the legislation and judgments cited in section 4.

No jurisdiction brings together all of these pieces, and two that I consider indispensable do not
appear in complete form in any of them. The first is the mandatory agrarian preliminary ques-
tion, which would prevent the criminal judge from ordering evictions or advancing prosecutions
for usurpation until the land judge has ruled on tenure. The second is an express conventionality
control clause, requiring the land judge to set aside ex officio the domestic norms contrary to
Convention 169 and to the American Convention, and to treat the register as evidence and not as
a judgment. Figure 16 shows how the path of a tenure conflict would change if those two pieces

were added to the ones in Table 1.
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FIGURE 16. The path of a tenure conflict with procedural asymmetries.
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Author’s elaboration.

These rules have specific addressees. The legislatures of the region can write them into the
agrarian procedure laws they have pending, the Colombian Congress first of all, because its ju-
risdiction is waiting for precisely that law. Supreme courts and judicial councils can adopt sever-
al of them by agreement, as the Brazilian National Council of Justice did with Resolution 510, and
the Honduran Supreme Court already considered itself empowered in 2021 to create a complete

special jurisdiction by agreement of its Plenary.'"’
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Human rights bodies, likewise, can use them to give content to article 12 of the UNDROP, and the
Working Group on the rights of peasants has in them an interpretive agenda worth developing.
The FAO Voluntary Guidelines already contemplate “introducing specialized tribunals or bodies
that deal solely with disputes over tenure rights”, and that paragraph could be completed with

the asymmetries such tribunals need.'®

Open questions remain that this text cannot close. The evidence gathered supports the idea that
justice lies further away where there is no agrarian jurisdiction, but it does not demonstrate it
through a design that controls for other variables, and most of the data on judicial performance
come from institutional or press reports. Nor did I find systematic studies of how the Philippine
anti-SLAPP rules, the new South African court or the Costa Rican code after its 2025 reform actu-
ally work. And the vulnerability of the asymmetry to political capture, which I pointed out when
examining the seventh tension, requires that the definition of the protected subject be kept be-
yond the reach of the government of the day. These are tasks for comparative research in the
coming years, especially for those who carry out research in our Specialization programme in
Agrarian Jurisdiction, and for the land judges who, with or without a procedural law, are already

deciding these conflicts.
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https://www.tsc.gob.hn/web/leyes/Acuerdo-CSJ-01-2021.pdf. It concerned the jurisdiction of the Employment and
Economic Development Zones (ZEDE).

108 FAO, Voluntary Guidelines, para. 21.2.
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